
As Arizona homebuilders and their subcontractors turn their 
lights back on and dust off  their equipment, they may face 
challenges resulting in what many in the legal community call 

the “second wave of construction defect litigation in Arizona.” Indeed, 
the demand for housing is on the rise, so too is the demand for skilled 
labor to build all of these houses and condos. Historically, when there 
is a shortage of labor and less experienced people are hired to construct 
residences, construction defect litigators seize the opportunity to exploit 
shortfalls in construction techniques and workmanship standards. 
Shortages in materials will only exacerbate the problem, leading to 
increased construction claims in Arizona.  Accordingly, builders and 
subcontractors will need to employ greater care in contracting, obtaining 
insurance and quality assurance. 

Th e number of building permits pulled is the highest it has been 
in the last four years, suggesting an increased need for workers in the 
framing, masonry, stucco, concrete and roofi ng trades. While Arizona’s 
construction industry still cannot compare to the pre-2006 days, demand 
is rising and the future looks bright.  Th is is certainly great news for 
Arizona’s construction-driven economy, but next comes the question, 
“Who is going to build all of these homes?”  Aft er the bottom fell out of 
the construction industry, many skilled workers left  the state in search 
of other work. Th is, coupled with some of the harshest immigration laws 
in the country, has Latino workers reluctant to return to a politically 
unappealing Arizona. Even as the demand rises, documented workers 
refuse to return. 

In recent months, we have seen increases in construction costs and 
delays resulting from the shortage of skilled construction workers. 
Increased costs are not the only peril the construction industry faces 
from what has been called the “biggest shortage of skilled laborers seen 
in decades.”

Experienced crews are in such short supply that contractors have 
sunk to luring crews away from jobsites. When successful, the jobsite 
is abandoned until others can take their place. In addition, contractors 
must hire workers with far less experience than normal.  In step, the 
construction defect lawyers fi le claims against contractors alleging 
inferior construction practices. Even constructed dwellings performing 
as intended are targeted. Slight deviations from relevant building codes 
and standards invite time-consuming and expensive defect claims. 

So, how do contractors protect themselves from construction claims? 
Th ere are several ways companies can manage exposure to construction 
defect claims. 
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Insurance D
efense

Manage Risks in Your Contracts
We are familiar with risk-shift ing contract clauses, including 

indemnifi cation agreements between contractors and their 
subcontractors. However, recent case law has examined the language of 
various clauses and determined their meaning. Contractors may not be 
as protected as they think they are and, in some cases, subcontractors 
have agreed to much more risk than they intended. Periodically, 
attorneys need to review the contracts to ensure that they are aff orded 
maximum protection based on the current state of the law. 

Make Sure You Are Adequately Insured
Most construction companies are aware of the need to procure 

general liability insurance. However, in recent years, many carriers have 
modifi ed their policies and added exclusions, directly limiting necessary 
coverage.  Indeed, some contractors have no coverage for the defect 
claims they most oft en face.  For example, we have seen plumbers with 
policies that exclude mold and graders with soil subsidence exclusions. 

Carriers also modifi ed their policies to include provisions such as 
“known loss exclusions” and “prior work exclusions.” Th ese avoid the 
obligation to defend and pay damages for any work completed prior to 
the policy’s inception and/or damage claims that were known to exist 
prior to the policy inception date. As a result, companies may face 
defense and liability payments with limited or no contribution from 
their insurance companies. 

Another concern involves the practice of subcontractors naming 
general contractors as additional insureds on their policies. General 
contractors oft en require that very specifi c coverage be provided 
in the subcontract agreements. However, in many cases the type of 
additional insured endorsement they require may not be off ered by 
the subcontractor’s carrier and, in fact, may no longer be commercially 
available. Th is places the subcontractor in breach of their agreement 
with the general. Th e general may also be deemed to have waived 
the requirement if they allow the subcontractor to perform the work 
without the specifi c coverage called for in the contract.   Contractors 
in Arizona are likely to see increased construction defect claims, and 
may fi nd themselves without adequate protection.  Contractors should 
consult with their insurance agent to ensure they are protected. 

So, in short, “if you build it,” claims likely will follow. Timely 
consultation with an attorney and an insurance professional, however, 
will allow the new era of construction on our horizon to shine even 
brighter on the contracting community.  
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